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Overview of CPTPP

» the CPTPP is a regional trade and investment
agreement

» the CPTPP was signed by Trade Ministers on 8 March
2018, in Chile

» the CPTPP will enter into force 60 days after at least
(six) half of its signatories have ratified the Agreement.

»the CPTPP parties are now undertaking their own
respective domestic procedures for ratification and
implementation.



Overview of CPTPP

CPTPP incorporates, by reference, the obligations
(rules and market access outcomes) contained in
the original TPP agreement, except for the list of
22 original TPP provisions the application of which
the parties have agreed to suspend upon entry into
force of the agreement.




List of Suspended Provisions

1. Express Shipments — Article 5.7.1(f) - suspend second sentence

ZH Investment Agreement and Investment Authorisation (ISDS applies to
these)

> 9.1 Definitions - suspend “investment agreement” and “investment
authorisation” and associated Footnotes (5 - 11)

° 9,19.1 Submission of Claim to Arbitration - a(i) B and C; (b)(i) B and C
#investme3nt authorisation or investment agreement), chausette,
ootnote 31

3. Express Delivery Services — Annex 10-B - suspend paragraph 5 and 6

4. Minimum Standard of Treatment in Article 11.2 — suspend sub-paragraph
2(b); footnote 3 and Annex 11-E

5. Resolution of Telecommunications Disputes - Article 13.21.1(d)

6. Conditions for Participation - Article 15.8.5 - Commitments relating to
labour rights in conditions for participation

7. Further Negotiations - Article 15.24.2 - suspend “No later than three
years after the date of entry into force of this Agreement” *



List of Suspended Provisions

8. National Treatment - Article 18.8 footnote 4 — suspend last two

sentences
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9. Patentable Subject Matter - Article 18.37.2 and 18.37.4
(Second Sentence)

10. Patent Term Adjustment for Unreasonable Granting Authority
Delays - Article 18.46

11. Patent Term Adjustment for Unreasonable Curtailment —
Article 18.48

12. Protection of Undisclosed Test or Other Data- Article 18.50
13. Biologics - Article 18.51

14. Term of Protection for Copyright and Related Rights - Article
18.63



List of Suspended Provisions

15. Technological Protection Measures (TPMs) - Article 18.68

16. Rights Management Information (RMI) - Article 18.69

17. Protection of Encrypted Program-Carrying Satellite and Cable
Signals - Article 18.79

18. Legal Remedies and Safe Harbours - Article 18.82 and
Annexes 18-E and 18-F

19. Conservation and Trade (measures ‘to combat’ trade) - Article
20.17.5 — suspend “or another applicable law” and footnote 26

20. Transparency and Procedural Fairness for Pharmaceutical
Products and Medical Devices - suspend Annex 26A -Article 3 on
Procedural Fairness



List of Suspended Provisions

21. and 22. Commitment Starting Dates Adjusted

ltemsto beFinalisedoy the Date of Sighature by consensus among all
Parties for suspensions to take effect

1. State Owned Enterprises, Annex IV (Malaysia)

2. Services and Investment NGonforming Measures, Annex Brunei
Darussalam 14— Coal- paragraph3

3. Dispute Settlement (trade sanctiorsirticle28. 20 (Vietnam)

4. Cultural Exception (Canada)



" The CPTPP text shows that 22 provisions (out of the total of
over 1,000) of the TPP have been "suspended", rather than
removed.

= This is in anticipation that the United States might return.
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CPTPP (TPP) MiAsniunmsaruaxnengy

***Chapter 29 Exception
**Chapter 8 TBT (Technical Barriers to Trade)

***Chapter 9 Investment

“*Chapter 17 STATE-OWNED ENTERPRISES AND
DESIGNATED MONOPOLIES

**Chapter 18 Intellectual Property

***Chapter 25 Regulatory coherence



Table 1 TPP Chapters that intersect with WHO FCTC

TPP
WHO FCTC Chapter 9 Chapter 25 Chapter 18 Chapter 17 Chapter 8
Investment Regulatory Intellectual SOEs TBT

Coherence Property

Article 5 General Obligations X X X X X
- Article 5.3
Article 9 Resulation of the contents of X X

tobacco products
Article 10 Regulation of tobacco product X X
disclosures
Article 11 Packaging and labelling of X X
tobacco products
Article 13 Tobacco advertising, promotion X X X
and sponsorship

Article 16 Sales to and by minors X

Note: SOE = State Owned Enterprises, TBT = Technical Barriers to Trade




CPTPP (suspended or not)

Article 29.5: Tobacco Control Measures
Chapter 8 TBT (Technical Barriers to Trade)

Chapter 9 Investment

Chapter 17 STATE-OWNED ENTERPRISES AND DESIGNATED
MONOPOLIES

Chapter 18 Intellectual Property

Chapter 25 Regulatory coherence



CHAPTER 29

EXCEPTIONS AND GENERAL PROVISIONS

Article 29.5: Tobacco Control Measures

A Party may elect to deny the benefits of Section B of Chapter
9 (Investment) with respect to claims challenging a tobacco control
measure of the Party. Such a claim shall not be submitted to arbitration
under Section B of Chapter 9 (Investment) if a Party has made such an
election. If a Party has not elected to deny benefits with respect to
such claims by the time of the submission of such a claim to arbitration
under Section B of Chapter 9 (Investment), a Party may elect to deny
benefits during the proceedings. For greater certainty, if a Party elects
to deny benefits with respect to such claims, any such claim shall be
dismissed.



A tobacco control measure means a measure of a Party related
to the production or consumption of manufactured tobacco
products (including products made or derived from tobacco),
their distribution, labelling, packaging, advertising, marketing,
promotion, sale, purchase, or use, as well as enforcement
measures, such as inspection, recordkeeping, and reporting
requirements.

For greater certainty, a measure with respect to tobacco leaf
that is not in the possession of a manufacturer of tobacco

products or that is not part of a manufactured tobacco product
is not a tobacco control measure.




Chapter 8 TBT (Technical Barriers to Trade)

TPP’s Technical Barriers to Trade (TBT) chapter helps
create an open, transparent, stakeholder-based
system of standards-setting in the Asia-Pacific.

Article 8.2: Objective

The objective of this Chapter is to facilitate trade, including by
eliminating unnecessary technical barriers to trade, enhancing

transparency, and promoting greater regulatory cooperation
and good regulatory practice.



WTO Agreement on Technical Barriers to Trade

Article 8.4: Incorporation of Certain Provisions of the TBT
Agreement

1. The following provisions of the TBT Agreement are incorporated into and
made part of this Agreement, mutatis mutandis

(a) Articles 2.1, 2.2,2.4,2.5,2.9,2.10,2.11, 2.12;
(b) Articles 5.1, 5.2,5.3,5.4,5.6,5.7,5.8,5.9; and
(c) paragraphs D, E and F of Annex 3.

2. No Party shall have recourse to dispute settlement under Chapter 28
(Dispute Settlement) for a dispute that exclusively alleges a violation of the
provisions of the TBT Agreement incorporated under paragraph 1.



Chapter 8 TBT (Technical Barriers to Trade)

Technical Regulations

Conformity Assessment

Transparency

W DNhR

Compliance Period




Chapter 8 TBT (Technical Barriers to Trade)

While making it easier for U.S. companies to export “into”
Asia-Pacific supply chains and lead in innovation, the
chapter preserves the full rights of governments to regulate
products and manufacturing processes for public health,
environmental quality, and other public-policy goals.




Article 8.6: Conformity Assessment

TPP parties will provide “national treatment” to one
another’s conformity assessment bodies — that is, testing
and certification performed by another Party’s qualified
conformity assessment body will be accepted as

confirmation that its products, services, or systems meet
requirements of the other Party.




Article 8.7: Transparency

The TBT chapter ensures that stakeholders and interested
parties from TPP countries have the opportunity to
participate in the development of technical regulations,
standards, and conformity assessment procedures by
government bodies.




Chapter 8 TBT (Technical Barriers to Trade)

The TBT chapter also has specific annexes covering particular
issues in

»information and communications technology
» Cosmetics

»medical devices

»Pharmaceuticals

»wines and spirits

»formulas for certain food products

» organics.



Chapter 9 Investment

Article 9.1: Definitions

A investment-agreement
Article 9.19: Submission-of-a-Claim-to-Arbitration
Article 9.22.5: Selection-of Arbitrators

Article 9.25.2: Geverning-Ltaw



Chapter 9 Investment

Article 9.2: Scope

1. This Chapter shall apply to measures adopted or
maintained by a Party relating to:

(a) investors of another Party;
(b) covered investments; and

(c) with respect to Article 9.10 (Performance Requirements)
and Article 9.16 (Investment and Environmental, Health and
other Regulatory Objectives), all investments in the territory
of that Party.



Chapter 9 Investment

2. A Party’s obligations under this Chapter shall apply to
measures adopted or maintained by:

(a) the central, regional or local governments or authorities
of that Party; and

(b) any person, including a state enterprise or any other
body, when it exercises any governmental authority
delegated to it by central, regional or local governments or
authorities of that Party.13

3. For greater certainty, this Chapter shall not bind a Party in
relation to an act or fact that took place or a situation that
ceased to exist before the date of entry into force of this
Agreement for that Party.



Chapter 9 Investment

investment means every asset that an investor owns or
controls, directly or indirectly, that has the characteristics of
an investment, including such characteristics as the
commitment of capital or other resources, the expectation
of gain or profit, or the assumption of risk. Forms that an
investment may take include:

(a) an enterprise;

(b) shares, stock and other forms of equity participation in
an enterprise;

(c) bonds, debentures, other debt instruments and loans;
(d) futures, options and other derivatives;

(e) turnkey, construction, management, production,
concession, revenue-sharing and other similar contracts;



Chapter 9 Investment

(f) intellectual property rights;

(g) licences, authorisations, permits and similar rights
conferred pursuant to the Party’s law; and

(h) other tangible or intangible, movable or immovable
property, and related property rights, such as leases,
mortgages, liens and pledges,

but investment does not mean an order or judgment
entered in a judicial or administrative action.



Chapter 9 Investment

investment agreement means a written agreement that is

—concluded and takes effect after the date of entry into force
of this Agreement between an authority at the central level
of government of a Party and a covered investment or an
investor of another Party and that creates an exchange of
rights and obligations, binding on both parties under the
law applicable under Article 9.25.2 (Governing Law), on
which the covered investment or the investor relies in
establishing or acquiring a covered investment other than
the written agreement itself, and that grants rights to the
covered investment or investor:



Chapter 9 Investment

; T " - .

in its territory of an investor of another Party in existence as of the
date of entry into force of this Agreement for those Parties or
established, acquired, or expanded thereafter;

investment authorisation means an authorisation that the foreign
investment authority of a Party grants to a covered investment or
an investor of another Party;

For greater certainty, the following are not encompassed within this definition:

(i) actions taken by a Party to enforce laws of general application, such as
competition, environmental, health or other regulatory laws; (ii)-non

di scriminatory |licensing regimes; af
covered investment or an investor of another Party a particular investment
incentive or other benefit, that is not provided by a foreign investment

authority in an investmenauthorisation



Chapter 9 Investment

Article 9.16: Investment and Environmental, Health and
other Regulatory Objectives

Nothing in this Chapter shall be construed to prevent a
Party from adopting, maintaining or enforcing any measure
otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its
territory is undertaken in a manner sensitive to
environmental, health or other regulatory objectives.



Chapter 9 Investment

Article 9.17: Corporate Social Responsibility

The Parties reaffirm the importance of each Party
encouraging enterprises operating within its territory or
subject to its jurisdiction to voluntarily incorporate into
their internal policies those internationally recognised
standards, guidelines and principles of corporate social
responsibility that have been endorsed or are supported by
that Party.



Chapter 25 Regulatory coherence

Article 25.7: Cooperation

1. The Parties shall cooperate in order to facilitate the
implementation of this Chapter and to maximise the benefits
arising from it. Cooperation activities shall take into
consideration each Party’s needs, and may include:

(a) information exchanges, dialogues or meetings with other
Parties;

(b) information exchanges, dialogues or meetings with
interested persons, including with SMEs, of other Parties;

(c) training programmes, seminars and other relevant
assistance;



Chapter 25 Regulatory coherence

(d) strengthening cooperation and other relevant activities
between regulatory agencies; and

(e) other activities that Parties may agree.

2. The Parties further recognise that cooperation between
Parties on regulatory matters can be enhanced through,

among other things, ensuring that each Party’s regulatory
measures are centrally available.



Chapter 25 Regulatory coherence

Article 25.8: Engagement with Interested Persons

The Committee shall establish appropriate
mechanisms to provide continuing opportunities for

interested persons of the Parties to provide input on
matters relevant to enhancing regulatory coherence.




Chapter 25 Regulatory coherence

Article 25.10: Relation to Other Chapters

In the event of any inconsistency between this
Chapter and another Chapter of this Agreement, the

other Chapter shall prevail to the extent of the
Inconsistency.




Chapter 17 - state-owned enterprises (SOEs) was
not changed between TPP and CPTPP.




Overview of Thai SOEs

Thai SOEs were seen as one of a key driver to the Thai economy.
56 SOEs in which their total assets were USD 421,975 million in 2015.
Those total assets were 1.1 times bigger than GDP.

SOEs contribution to the Thai Government was equivalent to 5.5% of the

Government annual budget
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TPP/ CPTPP Chapter 17

state-owned enterprise means an enterprise that is principally
engaged in commercial activities in which a Party:

(a) directly owns more than 50 per cent of the share capital;

(b) controls, through ownership interests, the exercise of more
than 50 per cent of the voting rights; or

(c) holds the power to appoint a majority of members of the
board of directors or any other equivalent management bodly.



TPP/ CPTPP Chapter 17

designated monopoly means a privately owned
monopoly that is designated after the date of entry
into force of this Agreement and any government

monopoly that a Party designates or has designated;




Article 17.2: Scope

1. This Chapter shall apply with respect to the activities of state-owned
enterprises and designated monopolies of a Party that affect trade or
investment between Parties within the free trade area.

2. Nothing in this Chapter shall prevent a central bank or monetary
authority of a Party from performing regulatory or supervisory activities
or conducting monetary and related credit policy and exchange rate

policy.

3. Nothing in this Chapter shall prevent a financial regulatory body of a
Party, including a non-governmental body, such as a securities or
futures exchange or market, clearing agency, or other organisation or
association, from exercising regulatory or supervisory authority over
financial services suppliers.



Article 17.2: Scope

5. This Chapter shall not apply with respect to a sovereign wealth fund of a
Party, except:

(a) Article 17.6.1 and Article 17.6.3 (Non-commercial Assistance)
shall apply with respect to a Party’s indirect provision of non-commercial
assistance through a sovereign wealth fund; and

(b) Article 17.6.2 (Non-commercial Assistance) shall apply with
respect to a sovereign wealth fund’s provision of non-commercial
assistance.

6. This Chapter shall not apply with respect to:
(a) an independent pension fund of a Party; or

(b) an enterprise owned or controlled by an independent pension
fund of a Party, except: ...

7. This Chapter shall not apply to government procurement.



Article 17.13.5: Exceptions

this Chapter excludes SOEs that have revenue under threshold, in one

of three consecutive years.

© Threshold is identified as 200 million SDRs (Special Drawing

Rights) of the previous year of the date of coming into force.

© The approximate estimation of 200 million SDRs 1s equivalent to
270 million USD or 9,450 million THB.

18 out of 56 Thai SOEs are eligible for the SOEs Chapter
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non-commercial assistance means assistance to a state-owned
enterprise by virtue of that state-owned enterprise’s
government ownership or control, where:

(a) “assistance” means:

(i) direct transfers of funds or potential direct transfers
of funds or liabilities, such as:

(A) grants or debt forgiveness;

(B) loans, loan guarantees or other types of
financing on terms more favourable than those commercially
available to that enterprise; or

(C) equity capital inconsistent with the usual

investment practice, including for the provision of risk capital,
of private investors; or



non-commercial assistance does not include:

(a) intra-group transactions within a corporate group including
state-owned enterprises, for example, between the parent and
subsidiaries of the group, or among the group’s subsidiaries,

when normal business practices require reporting the financial
position of the group excluding these intra-group transactions;

(b) other transactions between state-owned enterprises that
are consistent with the usual practices of privately owned
enterprises in arm’s length transactions; or

(c) a Party's transfer of funds, collected from contributors to a
plan for pension,
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Article 17.4: Non-discriminatory Treatment and
Commercial Considerations

in its sale of a good or service:

(i) accords to an enterprise of another Party treatment no less
favourable than it accords to enterprises of the Party, of any
other Party or of any non-Party; and

(ii) accords to an enterprise that is a covered investment in the
Party’s territory treatment no less favourable than it accords to
enterprises in the relevant market in the Party’s territory that are
investments of investors of the Party, of any other Party or of any
non-Party.
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